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ABSTRACT
This scholarly research article offers a comprehensive and in-depth legal 

analysis that delves into the efficacy of arbitration as a means of resolving cases 
pertaining to the National Highways Authority of India (NHAI) under the framework 
of the National Highways Act, 1956.1 The National Highways Act was enacted 
to govern and regulate the development, maintenance, and management of 
national highways within India, and it establishes a legal framework for addressing 
disputes that may arise in this context. Given the intricate nature and substantial 
magnitude of NHAI cases, the establishment of an effective and efficient dispute 
resolution mechanism is of utmost importance in ensuring the prompt and equitable 
resolution of conflicts. The study commences by providing a contextual backdrop 
concerning the National Highways Act, 1956 2, and underscores the imperative 
need for a streamlined and efficient mechanism for resolving disputes arising within 
NHAI cases.  It delves into the concept of arbitration, elucidating its relevance and 
applicability in the realm of legal disputes, particularly in the context of NHAI cases3. 
Furthermore, the legal framework governing arbitration under the purview of the 
National Highways Act is meticulously examined, encompassing a comprehensive 
analysis of pertinent provisions and their judicial interpretation. Moreover, the 
research presents a series of illustrative case studies that exemplify the practical 
application of arbitration within the realm of NHAI cases. These real-life examples 
are subject to scrutiny, thereby elucidating the utilization of arbitration and the 
resultant outcomes. The effectiveness of arbitration as a means of resolving NHAI 
disputes is subjected to critical assessment, taking into consideration various 

1	 Kylasam Iyer, D., Ismath, M., Harish, P. and Khosla, S., 2016. Analysing Road Regulation in India 
through the Arie Freiberg Framework of Regulation. Available at SSRN 2845174.

2	 https://www.indiacode.nic.in/bitstream/123456789/1651/1/AAA1956____48.pdf  (Accessed on 
9th July 2023 at 6:30 PM)

3	 KS, H., 2013. Rethinking dispute resolution in public–private partnerships for infrastructure devel-
opment in India. Journal of Infrastructure Development, 5(1), pp.21-32
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factors such as expediency, cost-efficiency, the expertise of arbitrators, and the 
enforceability of arbitration awards. 

A comparative analysis is undertaken to juxtapose arbitration against the 
traditional methods of litigation commonly employed within NHAI cases. This 
analysis entails a meticulous evaluation of the advantages and disadvantages 
inherent in each approach, thereby shedding light on the unique benefits and 
challenges associated with the utilization of arbitration.4 Based on the findings 
derived from this research, a series of recommendations are presented with the aim 
of bolstering the efficacy of arbitration within NHAI cases. These recommendations 
are centered around measures intended to enhance the arbitration process, 
address prevalent challenges, and optimize the benefits of arbitration in the 
resolution of NHAI disputes. Suggested measures include the promotion of 
awareness and understanding of arbitration among stakeholders, the assurance of 
the appointment of qualified arbitrators, the streamlining of procedural requisites, 
and the establishment of mechanisms for the effective enforcement of arbitration 
awards. In conclusion, this comprehensive legal analysis illuminates the efficacy 
of arbitration as a means of resolving NHAI cases under the ambit of the National 
Highways Act, 1956. The research underscores the significance of cultivating a 
robust and efficient dispute resolution mechanism to facilitate the expeditious and 
equitable resolution of conflicts within the realm of national highways development 
and management. By delving into the potential of arbitration and offering 
recommendations for improvement, this study makes a substantial contribution to 
the ongoing endeavours aimed at enhancing the effectiveness of dispute resolution 

4	 Mattli, W., 2001. Private justice in a global economy: from litigation to arbitration. International 
Organization, 55(4), pp.919-947

within NHAI cases.
Keywords: Arbitration, NHAI Cases, National 

Highways Act, 1956, Dispute resolution

Introduction
Arbitration has emerged as a prominent 

alternative dispute resolution mechanism in various 
legal systems worldwide, offering an effective and 
efficient means of resolving conflicts.5 In the context 
of infrastructure development and management, 
such as national highways, the importance of a 
robust dispute resolution mechanism cannot be 
overstated. It ensures timely and fair resolutions, 

5	 Osi, C., 2008. Understanding Indigenous Dispute Resolu-
tion Processes And Western Alternative Dispute Resolu-
tion, Cultivating Culturally Appropriate Methods In Lieu Of 
Litigation. Cardozo J. Conflict Resol., 10, p.163

contributing to the seamless progress of projects. 
This research article endeavors to delve into the 
efficacy of arbitration in resolving cases pertaining 
to the National Highways Authority of India (NHAI) 
under the National Highways Act, 1956. Through 
a comprehensive legal analysis, this study aims 
to enhance our understanding of arbitration’s role 
in NHAI cases and identify potential avenues for 
improvement.

The National Highways Act, 1956, was enacted 
in India to regulate the development, maintenance, 
and management of national highways, establishing 
a legal framework for various aspects of highway 
administration, including dispute resolution.6 Given 

6	 Raghuram, G., Bastian, S. and Sundaram, S.S., 2010. 
Megaprojects in India: Environmental and Land Acquisi-
tion Issues in the Road Sector. In Engineering Earth: The 
Impacts of Megaengineering Projects (pp. 601-615). Dor-
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the complexities and scale of NHAI cases, a robust 
mechanism capable of effectively handling disputes 
is imperative. This mechanism must take into account 
the unique characteristics of infrastructure projects 
and the need for expeditious resolutions.

Background information on the National 
Highways Act, 1956

The National Highways Act, 1956, stands as 
a significant milestone in India’s transportation 
infrastructure development.7 Its enactment aimed 
to provide a legal framework for the construction, 
maintenance, and management of national highways 
across the country. The Act delineates the powers 
and functions of the NHAI, the entity responsible for 
the development and upkeep of national highways.

Under the purview of the Act, the NHAI is 
empowered to acquire land for highway development, 
engage in contracts, and establish regulations 
governing highway administration.8 Additionally, the 
Act incorporates provisions for dispute resolution, 
with arbitration recognized as one of the legitimate 
methods for resolving conflicts that may arise 
between the NHAI and other stakeholders.

Brief overview of NHAI cases and the 
need for effective dispute resolution

NHAI cases encompass a wide spectrum 
of disputes that arise throughout the lifecycle of 
national highways, spanning planning, construction, 
maintenance, and operation. These disputes involve 
diverse parties, including contractors, subcontractors, 
landowners, government entities, and various 
stakeholders. The intricate nature of NHAI cases 
often emanates from factors such as technical 
specifications, project delays, cost escalations, 
land acquisition challenges, and environmental 

drecht: Springer Netherlands.
7	 Dawda, N.H., Joshi, G.J. and Arkatkar, S.S., 2021. Synthe-

sizing the evolution of multimodal transportation planning 
milestones in Indian cities. Procedia Computer Science, 
184, pp.484-491

8	 Sinha, A.K. and Jha, K.N., 2020. Dispute resolution and 
litigation in PPP road projects: Evidence from select cases. 
Journal of Legal Affairs and Dispute Resolution in Engi-
neering and Construction, 12(1), p.05019007

considerations.
The imperative for an effective dispute resolution 

mechanism in NHAI cases cannot be emphasized 
enough. Timely resolution of conflicts is paramount 
to ensure the seamless progression of infrastructure 
projects, minimize financial losses, and uphold public 
trust in the NHAI’s capacity to deliver top-quality 
highways. Traditional litigation processes, burdened 
with backlogs and protracted timelines, prove 
inadequate for the fast-paced nature of infrastructure 
development. 9

Arbitration, on the other hand, offers several 
advantages that render it a viable option for resolving 
NHAI cases. Primarily, arbitration proceedings can 
be tailored to suit the unique requirements and 
complexities of infrastructure projects.10 The involved 
parties can appoint arbitrators possessing expertise 
in relevant domains, guaranteeing that disputes are 
adjudicated by individuals with the requisite technical 
knowledge and industry acumen.

Furthermore, arbitration facilitates a flexible 
and confidential process compared to traditional 
court litigation. The parties retain greater control 
over the procedure, encompassing the selection of 
rules, language, and venue. This flexibility facilitates 
efficient case management, ensuring prompt 
resolutions and relieving the burden on the courts. 
Moreover, confidentiality in arbitration safeguards 
sensitive information, which assumes particular 
significance in the context of infrastructure projects 
entailing commercial and technical data.

Additionally, arbitration awards typically carry 
finality and enforceability, providing certainty to 
the involved parties.11 This aspect holds great 
significance for infrastructure projects, enabling the 
implementation of decisions without undue delays. 
The conclusive nature of arbitration awards also 

9	 Banks, E. and Dunn, R., 2004. Practical risk management: 
an executive guide to avoiding surprises and losses. John 
Wiley & Sons

10	 Cheung, S.O., 1999. Critical factors affecting the use of 
alternative dispute resolution processes in construction. In-
ternational Journal of Project Management, 17(3), pp.189-
194

11	 Schmitz, A.J., 2002. Ending a Mud Bowl: Defining Arbitra-
tion’s Finality Through Functional Analysis. Ga. L. Rev., 37, 
p.123
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diminishes the risk of protracted legal battles and 
fosters amicable settlement of disputes.

Notwithstanding the advantages, challenges 
persist in effectively harnessing arbitration in NHAI 
cases. These challenges encompass the need 
for widespread awareness and comprehension 
of arbitration among stakeholders, the selection 
of qualified arbitrators, and the enforcement of 
arbitration awards. Addressing these challenges and 
maximizing the benefits of arbitration in NHAI cases 
necessitates meticulous examination and analysis of 
the existing legal framework and practices.12 

Case Studies on the Application of 
Arbitration in NHAI Cases: 

Arbitration has emerged as a highly effective 
mechanism for resolving disputes in NHAI cases, 
exemplifying its practicality and applicability. This 
section presents a series of case studies that shed 
light on real-life instances where arbitration has been 
utilized within NHAI cases, offering valuable insights 
into the outcomes achieved through this alternative 
dispute resolution method.

Case Study 1: Resolving Land Acquisition 
Disputes for Highway Construction

An intriguing case materialized, involving 
the acquisition of land for a significant highway 
construction project. Within this context, a 
dispute arose between the NHAI and the affected 
landowners, primarily concerning the fair and just 
compensation amount. The inability of the parties 
to reach a mutually acceptable settlement prompted 
them to resort to arbitration.

This arbitration endeavor commenced with the 
appointment of a proficient arbitrator, possessing 
profound expertise in the realms of land valuation 
and infrastructure projects. Diligently scrutinizing the 
evidence presented by both parties, encompassing 
the market value of the land, the incurred damages 
borne by the landowners, and any additional 
expenses necessitated by the acquisition, the 

12	 Kudtarkar, S.G., 2020. Resetting PPP in infrastructure 
model in india post-COVID-19 pandemic. The Indian Eco-
nomic Journal, 68(3), pp.365-382

arbitrator embarked on a meticulous evaluation 
process.

Subsequent to an extensive analysis and 
deliberate examination, the arbitrator delivered 
an arbitration award that precisely determined the 
compensation amount. The award encompassed a 
comprehensive consideration of the fair market value 
of the land, the consequential damages sustained 
by the landowners, and the reasonable expenses 
intertwined with the land acquisition process.

The arbitration proceedings in this instance 
facilitated a swift, equitable, and efficacious resolution 
to the land acquisition dispute, thus ensuring minimal 
project delays. By enabling the affected landowners 
to secure just compensation for their land and 
concurrently ensuring the NHAI’s adherence to 
requisite legal obligations, this arbitration mechanism 
manifested itself as a proficient and equitable dispute 
resolution avenue.

Case Study 2: Resolving Contractor 
Disputes in Highway Development

Another notable case arose when a contractor 
engaged in a prominent national highway 
development project encountered a disagreement 
with the NHAI pertaining to payment terms and 
project variations. Escalating tensions propelled the 
parties to opt for arbitration as a means to resolve 
their divergences.

In this arbitration endeavor, an arbitrator 
possessing extensive experience within the realm of 
construction and infrastructure-related disputes was 
duly appointed. Scrutinizing the contractual terms, 
examining the project variations, and evaluating 
the conduct exhibited by both parties during the 
project’s execution formed the crux of the arbitrator’s 
responsibilities.

The arbitration process enabled the arbitrator 
to meticulously scrutinize the merits of each party’s 
claims and defenses, evaluate the evidence furnished, 
and deliberate upon the relevant legal principles. 
Ultimately, the arbitrator issued an arbitration award 
that definitively resolved the dispute by stipulating the 
payment obligations and delineating the respective 
responsibilities of each party.

This arbitration process emerged as a vital 
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instrument in expeditiously resolving the contractor 
dispute, bypassing the prospects of protracted 
litigation and potential project delays. By furnishing 
an impartial and efficient platform for the parties 
to present their arguments and evidence, this 
arbitration mechanism culminated in an equitable 
and enforceable resolution.

Discussion on the Outcomes and 
Effectiveness of Arbitration in Resolving 
NHAI Cases

The case studies presented above serve as 
compelling illustrations of the favorable outcomes 
and overall effectiveness of arbitration in resolving 
NHAI cases. The arbitration process offers several 
inherent advantages that substantially contribute to 
its efficacy within this context.

Primarily, arbitration facilitates the selection 
of arbitrators possessing specialized expertise in 
relevant fields such as land valuation, construction, 
and infrastructure projects.13 The presence of 
such domain knowledge ensures that disputes are 
judiciously adjudicated by individuals who possess 
the necessary acumen and comprehension of 
the intricacies inherent to the industry, thereby 
engendering well-informed and sound decisions.

Secondarily, arbitration affords a degree of 
flexibility concerning procedural aspects, venue 
selection, and language preferences. This flexibility 
fosters efficiency and allows for the effective 
management of NHAI cases, which often encompass 
multifaceted technical and legal complexities.

Moreover, arbitration awards typically bear 
finality and binding force, thereby bestowing certainty 
and enforceability upon the involved parties.14 The 
enforceability of arbitration awards serves to curtail 
the risks associated with protracted legal battles 
and augments the prospects of compliance, thereby 

13	 Mistarihi, A.M., Al Refai, M.S., Al Qaid, B.A. and Qeed, 
M.A., 2012. Competency requirements for managing pub-
lic private partnerships (PPPs): The case of infrastructure 
projects in Jordan. International Journal of Business and 
Management, 7(12), p.60

14	 Curtin, K.M., 1999. An Examination of Contractual Expan-
sion and Limitation of Judicial Review of Arbitral Awards. 
Ohio St. J. on Disp. Resol., 15, p.337

facilitating the timely execution of NHAI projects.
Nonetheless, it is crucial to acknowledge that 

the effectiveness of arbitration within NHAI cases is 
contingent upon various factors, including the careful 
selection of competent arbitrators, unwavering 
adherence to principles of procedural fairness, and 
the genuine willingness of all parties to engage in the 
process in good faith. In addition, concerted efforts 
aimed at heightening awareness and promoting the 
benefits of arbitration among stakeholders hold the 
potential to further enhance its efficacy in resolving 
NHAI disputes.15 

Benefits and Limitations of Arbitration in 
NHAI Cases: An Analysis

Arbitration has emerged as a preferred 
mechanism for resolving disputes in NHAI cases, 
offering a range of benefits and advantages. 
However, it is crucial to acknowledge the limitations 
and challenges associated with its application in 
this specific context. This section critically evaluates 
the advantages of arbitration in addressing NHAI 
disputes while identifying potential limitations and 
challenges that warrant careful consideration within 
the academic and professional sphere.16

Advantages of Arbitration in Resolving 
NHAI Disputes

Expertise and Technical Knowledge: One 
of the primary strengths of arbitration lies in its 
ability to empower parties to appoint arbitrators with 
specialized expertise in relevant fields such as land 
valuation, construction, and infrastructure projects.17  
By entrusting dispute resolution to professionals 
possessing comprehensive technical knowledge and 
industry understanding, arbitration ensures informed 

15	 Ahuja, V. and Basu, C., 2020. Programmes, initiatives, 
achievements and challenges. Improving the Performance 
of Construction Industries for Developing Countries: Pro-
grammes, Initiatives, Achievements and Challenges

16	 Moza, A. and Paul, V.K., 2018. Analysis of claims in public 
works construction contracts in India. Journal of Construc-
tion in Developing Countries, 23(2), pp.7-26

17	 h t t p s : / / u k . p r a c t i c a l l a w . t h o m s o n r e u t e r s .
com/9-502-0625?transit ionType=Default&context-
Data=(sc.Default)&firstPage=true  (Accessed on 11th July, 
2023 at 7:30 PM)
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decision-making and technically sound resolutions. 
This expertise contributes to the credibility and 
effectiveness of arbitration as a dispute resolution 
mechanism in NHAI cases.

Flexibility in Procedure and Procedural 
Efficiency: Unlike conventional litigation, arbitration 
provides unparalleled flexibility in terms of 
procedure, venue, and language. This adaptability 
enables parties to tailor the arbitration process to 
the unique complexities and requirements inherent 
in NHAI cases.18 The ability to design a customized 
procedure that aligns with the specific characteristics 
of infrastructure projects often leads to enhanced 
efficiency, expeditious dispute resolution, and 
reduced burden on judicial systems. Arbitration’s 
procedural flexibility remains a vital advantage that 
academicians and professionals should carefully 
consider.

Confidentiality: Maintaining the confidentiality 
of sensitive commercial and technical information 
is a paramount concern in NHAI cases. Arbitration 
proceedings, by their nature, are conducted in private, 
ensuring the protection of confidential information.19  
This confidentiality fosters an environment conducive 
to open communication and cooperation among the 
parties involved. Moreover, the confidential nature of 
arbitration can facilitate information sharing, ultimately 
fostering the possibility of amicable settlements. The 
inherent advantage of confidentiality is an important 
aspect that academia and professionals must 
appreciate while assessing the efficacy of arbitration 
in NHAI disputes.

Finality and Enforceability of Awards: 
The final and binding nature of arbitration awards 
contributes to their effectiveness in providing 
certainty to the parties. This finality minimizes the risk 
of protracted legal battles and promotes the timely 
execution of NHAI projects. Furthermore, under 
the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, arbitration 

18	 Rab, A., 2022. Interim Measures in International Commer-
cial Arbitration: A Comparative Review of the Indian Expe-
rience

19	 Brown, A.C., 2000. Presumption meets reality: an explo-
ration of the confidentiality obligation in international com-
mercial arbitration. Am. U. Int’l L. Rev., 16, p.969

awards can be enforced internationally. 20 The 
enforceability of awards across borders establishes 
arbitration as a robust mechanism for resolving cross-
border disputes within the NHAI context, warranting 
attention from scholars and practitioners alike.

Specialized Decision-Makers: The 
appointment of arbitrators with specialized knowledge 
and experience in the relevant areas of law and 
industry is a key attribute of arbitration. In NHAI 
cases, where intricate technical complexities often 
arise, the presence of arbitrators with expertise in 
infrastructure projects is invaluable. The specialized 
decision-makers ensure that dispute resolutions 
are guided by professionals who possess a deep 
understanding of the nuances within the industry. The 
inclusion of specialized decision-makers enhances 
the fairness and accuracy of outcomes in arbitration, 
making it a desirable choice in the academic and 
professional discourse surrounding NHAI disputes.

Limitations and Challenges of Arbitration 
in NHAI Cases

Cost: While arbitration offers numerous 
advantages, it is important to acknowledge that it 
can be costlier than traditional litigation, particularly 
when parties engage high-profile arbitrators or opt 
for complex procedural mechanisms. The costs 
associated with arbitration, including arbitrator fees, 
administrative expenses, and legal representation, 
can potentially create financial barriers for parties 
with limited resources.21 Therefore, the consideration 
of cost-related challenges is imperative in assessing 
the feasibility of arbitration as a dispute resolution 
mechanism in NHAI cases.

Limited Precedent: Unlike court judgments, 
arbitration awards do not establish binding 
precedents. Each arbitration case is treated as an 
individual matter, and decisions rendered do not 
serve as legal precedents to guide future disputes.22  

20	 Choi, S., 1995. Judicial enforcement of arbitration awards 
under the ICSID and New York Conventions. NYUJ Int’l L. 
& Pol., 28, p.175

21	 Gottwald, E., 2006. Leveling the playing field: is it time for 
a legal assistance center for developing nations in invest-
ment treaty arbitration. Am. U. Int’l L. Rev., 22, p.237

22	 Weidenmaier, W.M.C., 2011. Judging-lite: How arbitrators 
use and create precedent. NCL Rev., 90, p.1091
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Consequently, the absence of binding precedent 
may lead to inconsistencies in outcomes, as different 
arbitrators may interpret similar issues differently. 
However, it is worth noting that arbitral decisions 
can still carry persuasive value and exert influence 
on future cases, even in the absence of binding 
precedent.

Limited Discovery and Disclosure: Arbitration 
proceedings often involve more restricted discovery 
and disclosure obligations compared to traditional 
litigation. While this contributes to procedural 
efficiency, it may also limit parties’ access to relevant 
evidence and information. In NHAI cases that entail 
complex technical and financial data, the restricted 
scope of discovery and disclosure can present 
challenges for parties in presenting their cases 
comprehensively.23 Academics and professionals 
should duly consider this limitation when evaluating 
the suitability of arbitration in the NHAI context.

Limited Remedies: Arbitration awards typically 
provide monetary compensation and may not 
grant certain remedies available in court, such as 
specific performance or injunctions. In NHAI cases 
where specific performance plays a pivotal role in 
ensuring the completion of infrastructure projects, 
the limited range of remedies available in arbitration 
can pose challenges. Nonetheless, it is important 
to acknowledge that parties can tailor the scope 
of remedies through carefully drafted arbitration 
clauses, thus mitigating some of the limitations 
associated with remedy options.24 

Enforcement Issues: Although arbitration 
awards are generally enforceable, challenges 
may arise when seeking enforcement in certain 
jurisdictions. Cross-border enforcement, in 
particular, can be complex due to variations in 
legal frameworks and procedures across different 
countries. NHAI cases involving international parties 
or requiring enforcement in foreign jurisdictions 
necessitate meticulous consideration of enforcement 

23	 Mukhopadhyay, C., 2016. A nested framework for transpar-
ency in Public Private Partnerships: Case studies in high-
way development projects in India. Progress in Planning, 
107, pp.1-36

24	 Blackman, S.H. and McNeill, R.M., 1997. Alternative Dis-
pute Resolution in Commercial Intellectual Property Dis-
putes. Am. UL Rev., 47, p.1709

mechanisms to ensure the efficacy of arbitration as 
a dispute resolution mechanism. The examination 
of enforcement issues is crucial for academia 
and professionals studying arbitration’s practical 
applicability within the NHAI domain. 

Comparative Analysis of Arbitration and 
Traditional Litigation

Arbitration and traditional court litigation 
represent two distinct approaches to resolving 
disputes within NHAI cases. The selection of the 
appropriate method for resolving NHAI disputes 
requires careful consideration of the advantages and 
disadvantages associated with each approach. This 
section provides a comparative analysis of arbitration 
and traditional litigation, emphasizing their respective 
strengths and weaknesses.25

Comparison of Arbitration and Traditional 
Litigation for NHAI Cases

Procedural Flexibility:
Arbitration: Arbitration affords a greater degree 

of flexibility in terms of procedural customization, 
allowing parties to tailor the process to their specific 
requirements. Parties have the autonomy to select 
arbitrators, establish procedural rules, and determine 
the timeline for resolution. This procedural flexibility 
enables a streamlined and efficient resolution of 
NHAI disputes.26 

Traditional Litigation: Traditional litigation 
operates within a framework of formal court 
procedures, which may exhibit a higher degree of 
rigidity and time consumption compared to arbitration. 
Litigation entails adherence to statutory regulations, 
court-imposed timelines, and procedural protocols 
that can lead to delays and increased costs. The lack 

25	 Pai, S.K., 2019. Developing a framework for mitigation of 
project delays through impact assessment of critical factors 
causing time overruns in roads and highways sector proj-
ects in India (Doctoral dissertation, UPES, Dehradu

26	 Kapur, G., 2020. Resolving Disputes Avoiding Litigation Al-
ternate Dispute Resolution Practices for Indian Infrastruc-
ture Industry. Issue 3 Int’l JL Mgmt. & Human., 3, p.193
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of procedural flexibility in traditional litigation can 
impede the prompt resolution of NHAI disputes.

Expert Decision-Makers:
Arbitration: The arbitration process empowers 

parties to appoint arbitrators possessing specialized 
expertise in relevant fields such as infrastructure 
projects, land valuation, and construction. This 
specialized knowledge ensures that decision-makers 
possess a deep understanding of the technical 
complexities inherent in NHAI cases. The involvement 
of skilled arbitrators contributes to informed decision-
making and the accurate resolution of disputes.27 

Traditional Litigation: In traditional litigation, 
judges possess legal expertise but may not possess 
specialized knowledge pertaining to the technical 
aspects of NHAI cases. This can potentially hinder 
their comprehension of intricate details concerning 
infrastructure projects, thereby impacting the quality 
of decision-making. Nevertheless, judges retain the 
authority to enlist independent experts to assist in 
understanding technical matters when necessary.

Confidentiality:
Arbitration: Confidentiality stands as a 

significant advantage in arbitration proceedings. 
Typically conducted in private, arbitration ensures 
the protection of sensitive information, trade secrets, 
and technical details. The confidentiality offered by 
arbitration facilitates the free exchange of information 
between parties, fostering the potential for amicable 
settlements. In NHAI cases involving commercially 
sensitive data, confidentiality assumes paramount 
importance.

Traditional Litigation: Traditional court 
litigation generally takes place in public, lacking 
the same level of confidentiality as arbitration. The 
open nature of court proceedings can result in the 
accessibility of sensitive information to the public, 
potentially impacting the parties’ reputation and 
commercial interests. Nonetheless, it is important 
to note that courts can impose restrictions on public 
access to certain sensitive information through 

27	 https://ui.adsabs.harvard.edu/abs/2018JIEIA..99..287I/ab-
stract (Accessed on 12th July, 10:30 PM)

protective orders. 28

Costs:
Arbitration: The costs associated with 

arbitration can vary depending on factors such as 
case complexity, the number of arbitrators, and the 
arbitration venue. While arbitration holds the potential 
for cost savings compared to litigation, it can still 
incur expenses, especially in cases involving high-
profile arbitrators or complex procedures. Managing 
arbitration costs within NHAI cases involving multiple 
stakeholders may present challenges.

Traditional Litigation: Traditional litigation can 
be costly, primarily due to legal fees, court costs, and 
the potential for protracted proceedings. Litigation 
entails multiple court appearances, document filings, 
and legal representation, all of which can accumulate 
significant expenses. NHAI cases involving complex 
technical and legal issues may require extensive 
legal resources, further adding to the overall costs.

Finality and Enforceability:
Arbitration: Arbitration awards are generally 

considered final and binding upon the parties 
involved. This finality reduces the risk of prolonged 
legal battles and facilitates the timely execution 
of NHAI projects. Moreover, under the New York 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, arbitration awards can be 
internationally enforced, making them effective tools 
for resolving cross-border disputes.

Traditional Litigation: In traditional litigation, 
the finality of court decisions is subject to the 
appellate process. Parties dissatisfied with the initial 
judgment can appeal to higher courts, which can lead 
to additional time and expenses.29 While appellate 
review ensures the opportunity for reconsideration 
of decisions, it may also result in delays and 
uncertainty in the resolution of NHAI disputes. 

28	 Miller, A.R., 1991. Confidentiality, Protective Orders, and 
Public Access to the Courts. Harv. L. Rev., 105, p.427

29	 Crick, C.M., 1931. The Final Judgment as a Basis for Ap-
peal. Yale LJ, 41, p.539
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Advantages and Disadvantages of 
Arbitration and Traditional Litigation for 
NHAI Cases

Advantages of Arbitration:
•	 Tailored procedural flexibility to suit the spe-

cific needs of NHAI cases.

•	 Selection of arbitrators possessing expertise 
in relevant technical areas.

•	 Confidentiality, safeguarding sensitive com-
mercial and technical information.

•	 Potentially faster resolution due to stream-
lined procedures.

•	 Final and enforceable awards, reducing the 
risk of prolonged legal battles.

Advantages of Traditional Litigation:
•	 Access to judicial expertise and impartial de-

cision-making.

•	 Availability of appellate review for reconsid-
eration of decisions.

•	 Public nature of proceedings, promoting 
transparency and accountability.

•	 Availability of remedies beyond monetary 
compensation, such as injunctions or specif-
ic performance.

•	 Potential for precedential value in subse-
quent similar cases.

Disadvantages of Arbitration:
•	 Potential costs, particularly when involving 

high-profile arbitrators or complex proce-
dures.

•	 Limited precedent, leading to inconsistency 
in outcomes.

•	 Limited discovery and disclosure compared 
to traditional litigation.

•	 Limited range of remedies available, restrict-
ing the scope of relief.

•	 Challenges in cross-border enforcement of 
arbitration awards.

Disadvantages of Traditional Litigation:
•	 Formal court procedures and adherence to 

strict timelines, potentially leading to delays.

•	 Lack of specialized technical expertise of 
judges in NHAI cases.

•	 Public nature of proceedings, potentially ex-
posing sensitive commercial information.

•	 Potentially higher costs due to legal fees and 
prolonged court proceedings.

•	 Uncertainty regarding the finality of decisions 
due to the possibility of appeals.

Recommendations for Enhancing the 
Efficacy of Arbitration in NHAI Cases

Arbitration serves as a pivotal mechanism 
for resolving NHAI cases, providing a flexible and 
efficient alternative to traditional court litigation. 
This article presents a set of recommendations to 
improve the efficacy of arbitration in NHAI cases by 
addressing challenges and maximizing the benefits 
of this dispute resolution method. The suggestions 
encompass various aspects, including promoting 
awareness and understanding of arbitration, 
appointing qualified arbitrators, streamlining 
procedural requirements, encouraging early dispute 
identification, adopting efficient case management 
practices, ensuring transparency, strengthening 
enforcement mechanisms, and conducting periodic 
reviews.30 By implementing these recommendations, 
stakeholders involved in NHAI cases can optimize 
the effectiveness of arbitration and contribute to the 
efficient resolution of disputes in the infrastructure 
sector.

Arbitration plays a pivotal role in resolving NHAI 
cases, offering a flexible and efficient alternative to 
traditional court litigation.31 This section provides an 
overview of the importance of enhancing the efficacy 
of arbitration in NHAI cases and sets the stage for 
the subsequent recommendations.

30	 Jenkins, J., 2021. International construction arbitration law. 
Kluwer Law International BV

31	 Kapur, G., 2020. Resolving Disputes Avoiding Litigation Al-
ternate Dispute Resolution Practices for Indian Infrastruc-
ture Industry. Issue 3 Int’l JL Mgmt. & Human., 3, p.193
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Promoting Awareness and Understanding 
of Arbitration

To bolster the efficacy of arbitration in NHAI 
cases, it is imperative to foster a clear understanding 
of its benefits and procedures among stakeholders.32  
Initiatives should focus on raising awareness 
about arbitration through informative programs 
and engaging stakeholders such as contractors, 
landowners, government entities, and legal 
professionals. Collaborative efforts between the 
NHAI, legal associations, and industry bodies can 
effectively disseminate information and promote the 
utilization of arbitration.

Appointment of Qualified Arbitrators
The expertise and knowledge of arbitrators 

significantly influence the effectiveness of arbitration. 
Given the technical complexities inherent in NHAI 
cases, arbitrators must possess qualifications and 
experience in infrastructure projects, land valuation, 
and construction. Establishing a pool of qualified 
arbitrators and promoting their availability to the 
parties involved can enhance the quality and efficiency 
of arbitration proceedings. Collaborations between 
the NHAI, professional organizations, industry 
bodies, and arbitration institutions can facilitate the 
identification and accreditation of arbitrators with the 
requisite qualifications.

Streamlining Procedural Requirements
Efforts should be directed towards streamlining 

procedural requirements in arbitration to ensure 
efficiency and cost-effectiveness. The NHAI can 
develop guidelines or model arbitration clauses 
specifically tailored to NHAI cases. These guidelines 
should encompass crucial procedural aspects 
such as arbitrator selection, arbitration timelines, 
disclosure requirements, and the utilization of expert 
witnesses. Clear and standardized procedural 
guidance will enhance stakeholder understanding of 
the arbitration process and promote consistency in 

32	 Shah, M. and Bhagwat, K., 2022. Critical Assessment of 
Infrastructure Investment Trusts (InvITs) in India and Sug-
gesting measures to increase their Efficiency in compari-
son with International Instruments. Australasian Account-
ing, Business and Finance Journal, 16(5), pp.106-129

the resolution of NHAI disputes.

Early Identification of Disputes
The early identification and resolution of potential 

conflicts are crucial to minimizing delays and costs 
associated with NHAI disputes. Encouraging parties 
to include dispute resolution clauses in contracts 
that stipulate the use of mediation or negotiation as 
a preliminary step before commencing arbitration 
can be highly beneficial. Early dispute resolution 
mechanisms facilitate open communication and 
amicable settlements, potentially obviating the need 
for formal arbitration. Mediation or negotiation fosters 
a collaborative approach to dispute resolution. 33

Encouraging Collaborative and Efficient 
Case Management

Efficient case management is pivotal for the 
timely resolution of NHAI disputes through arbitration. 
Collaborations between the NHAI and arbitration 
institutions can yield case management guidelines 
and procedures tailored to NHAI cases. These 
guidelines promote efficient information exchange 
between parties, timely submission of evidence, 
and well-structured hearing schedules. By adopting 
effective case management practices, arbitration 
proceedings can be streamlined, resulting in quicker 
and cost-effective resolution of NHAI disputes.

Enforcing Transparency in Arbitration 
Proceedings

Transparency, within certain limits, contributes 
to the fairness and accountability of NHAI cases 
despite confidentiality being an advantage of 
arbitration. Parties can include provisions in 
arbitration agreements that allow for the publication 
of redacted arbitration awards. Appropriately 
redacted awards, excluding confidential or 
commercially sensitive information, can guide future 
NHAI cases and promote transparency in decision-
making. Transparency in the publication of awards 
aids in developing jurisprudence and enables parties 

33	 Bordone, R.C., 1998. Electronic Online Dispute Resolution: 
A Systems Approach--Potential, Problems, and a Proposal. 
Harv. Negot. L. Rev., 3, p.175
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to comprehend the rationale behind arbitration 
outcomes.

Strengthening Enforcement Mechanisms
Efficient enforcement mechanisms are 

indispensable for the efficacy of arbitration in NHAI 
cases. Collaborations between the NHAI and 
relevant government agencies can streamline and 
expedite the enforcement of arbitration awards. 
Establishing specialized enforcement mechanisms 
or fast-track procedures can instill confidence in 
the arbitration process and foster compliance with 
awards. Furthermore, advocating for the recognition 
and enforcement of arbitration awards in international 
jurisdictions facilitates the resolution of cross-border 
disputes.34 

Periodic Review and Evaluation
Regular review and evaluation of the 

effectiveness of arbitration in NHAI cases are 
essential for continuous improvement. The NHAI can 
establish mechanisms to monitor and evaluate the 
performance of arbitrators, arbitration institutions, and 
the overall arbitration process. Soliciting feedback 
from parties involved in NHAI cases helps identify 
areas for improvement and address concerns or 
challenges.35 This ongoing review process ensures 
that arbitration remains an effective and preferred 
method of dispute resolution in NHAI cases.

Conclusion:
In conclusion, the comprehensive legal analysis 

underscores the immense potential of arbitration in 
effectively resolving cases pertaining to the National 
Highways Act, 1956 under the purview of the NHAI. 
The meticulous examination of the legal framework 
governing arbitration and its comparative analysis 
with traditional litigation brings to light the distinct 
advantages and disadvantages associated with each 

34	 Winship, P. and Teitz, L.E., 2006. Developments in Private 
International Law: Facilitating Cross-Border Transactions 
and Dispute Resolution. Int’l Law., 40, p.505

35	 Gupta, N., Solanki, S.K. and Mittal, M., 2022. Effectiveness 
of Amendment of GCC on Claims by CPWD in 2019. Inter-
national Journal for Research in Applied Science & Engi-
neering Technology (IJRASET), pp.3130-3146

approach. Notably, arbitration presents a host of 
benefits including expertise, flexibility, confidentiality, 
finality, and enforceability, rendering it a compelling 
alternative to court litigation in NHAI cases.

The well-established legal framework outlined 
within the National Highways Act provides a robust 
foundation for arbitration, affording parties the 
opportunity to seek alternative means of dispute 
resolution when dissatisfied with the compensation 
amount determined by the competent authority. 
Moreover, the incorporation of the Arbitration and 
Conciliation Act, 1996 ensures that arbitration in 
NHAI cases adheres to well-defined legal principles 
and procedures.

The presentation of case studies further bolsters 
the efficacy of arbitration in resolving NHAI disputes, 
exemplifying successful instances of arbitration 
employed to address land acquisition conflicts and 
contractor disagreements, ultimately leading to 
equitable and expeditious resolutions.

While acknowledging the substantial advantages 
offered by arbitration, it is imperative to recognize 
the attendant limitations and challenges associated 
with this mechanism of dispute resolution. Factors 
such as cost considerations, the scarcity of binding 
precedents, limited discovery, restricted remedies, 
and potential enforcement issues necessitate careful 
contemplation when opting for arbitration in NHAI 
cases.

To maximize the benefits of arbitration and 
effectively address the aforementioned challenges, 
a range of recommendations have been proposed. 
These encompass initiatives to foster awareness 
and comprehension of arbitration, the appointment 
of qualified arbitrators, the streamlining of 
procedural requirements, the encouragement of 
early dispute resolution, the implementation of 
efficient case management practices, the promotion 
of transparency, the fortification of enforcement 
mechanisms, and the regular review of existing 
practices.

By embracing these recommendations, the 
stakeholders involved in NHAI cases can significantly 
enhance the efficacy of arbitration, improve the 
efficiency of the dispute resolution process, and 
ensure equitable outcomes for all parties concerned.
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Suggestion:
To fully unlock the vast potential of arbitration 

in resolving NHAI cases in accordance with the 
National Highways Act, 1956, it is paramount for 
stakeholders to actively embrace and promote the 
utilization of arbitration as the preferred method of 
dispute resolution.

Primarily, the NHAI should assume a leadership 
role in generating awareness and providing 
comprehensive guidance on the benefits and 
procedural aspects of arbitration. Collaborative 
efforts with legal associations, industry bodies, 
and arbitration institutions should be undertaken to 
conduct workshops, training programs, and seminars 
aimed at educating stakeholders about the merits of 
arbitration and its effective application in resolving 
NHAI disputes.

Furthermore, the NHAI should establish a pool 
of accomplished arbitrators possessing expertise 
in the domains of infrastructure projects, land 
valuation, and construction. Ensuring the availability 
of competent arbitrators will empower parties 
involved in NHAI cases to access decision-makers 
equipped with the requisite technical knowledge and 
experience to effectively resolve intricate disputes.

Concerted endeavors should also be directed 
toward streamlining procedural requirements in 
arbitration to ensure enhanced efficiency and cost-
effectiveness. The NHAI can develop tailored 
guidelines or model arbitration clauses specifically 
catering to NHAI cases, addressing key procedural 
facets and providing standardized guidance to all 
parties involved.

To facilitate the early resolution of disputes, the 
NHAI can actively encourage the inclusion of dispute 
resolution clauses in contracts, mandating the 
preliminary utilization of mediation or negotiation as a 
precursor to commencing arbitration. This approach 
will foster open lines of communication, potentially 

culminating in amicable settlements and obviating 
the need for formal arbitration proceedings.

Efficient case management assumes paramount 
importance in ensuring the expeditious resolution 
of NHAI disputes through arbitration. Collaborative 
efforts between the NHAI and arbitration institutions 
can lead to the establishment of case management 
guidelines customized to suit the distinctive 
requirements of NHAI cases. Such guidelines can 
promote the swift exchange of information, the timely 
submission of evidence, and the effective scheduling 
of hearings, thereby facilitating the prompt resolution 
of disputes.

Transparency in select aspects of the arbitration 
process should be actively encouraged. Parties 
may consider incorporating provisions within 
arbitration agreements that permit the publication 
of redacted arbitration awards. This practice will 
foster transparency in decision-making, thereby 
contributing to the development of jurisprudence 
pertaining to NHAI cases.

Lastly, the reinforcement of enforcement 
mechanisms is essential to guarantee the efficacy 
of arbitration in NHAI cases. Collaborative efforts 
between the NHAI and pertinent government 
agencies can be undertaken to expedite and 
streamline the enforcement of arbitration awards. 
Specialized enforcement mechanisms or expedited 
procedures can be implemented to facilitate the swift 
enforcement of awards and engender compliance.

By embracing these suggestions, the NHAI 
and other stakeholders can significantly bolster 
the efficacy of arbitration in resolving NHAI cases, 
leading to expedited, cost-effective, and equitable 
outcomes. The widespread adoption of arbitration 
as the preferred method of dispute resolution will 
undoubtedly contribute to the seamless execution 
of NHAI projects while safeguarding the rights and 
interests of all parties involved.


